
REPUBLIC OF THE PHILIPPINES
8ANDIGANBAYAN

QUEZON CITY

PEOPLE OF
PHILIPPINES,

Criminal Case No. 8B-l 7-
CRM-1510-1527
For: Violation of Section 3(e) of
R. A. No. 3019, as amended

Criminal Case No. 8B-17-
CRM-1528-1545
For: Malversation of Public
Funds and Malversation
through Falsification

MARINA P. CLARETE, et aL,
Accused.

Present:
CABOTAJE-TANG, P.J.,
Chairperson,
FERNANDEZ, B., J.
FERNANDEZ, 8.J.1, J.

For resolution is accused Arthur Cua Yap's Motion for
Reconsideration (Re: Resolution dated 28 November 2017)
dated December 6, 201/7
. 4n

I Sitting as a Special Member per Administrative Order No. 316-2017 dated September 13, 2017
2 pp. 150-167, Vol. IX, Record
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In his subject motion, accused Yap seeks to set aside the
Court's ~esolution promulgated on November 28,2017 insofar
as it denied his motion to quash.

He argues that contrary to the Court's findings, the
averments in the Informations in Criminal Cases Nos. SB-17-
CRM-1526 to 1527 do not constitute violations of Section 3(e)
of R. A. No. 3019. According to him, the said Informations
merely allege that as then Department of Agricultrue (DA)
Secretary, he entered into a Memorandum ofAgreement (MOA)
with the National Agribusiness Corporation (NABCOR).Such
averment allegedly "only proves the frrst two elements of
violation of Sec. 3(e), R.A.No. 3019, namely: (a) that Mr. Yap,
as former DA Secretary, was a public officer; and (b) that Mr.
Yap was performing official functions in signing the 1st MOA
between the DAand the NABCOR."3

Insofar as the Informations for malversation and
malversation through falsification are concerned, accused Yap
claims that the Informations expressly aver that accused
Representative Clarete is a public officer accountable for and
exercises control over the Priority Development Assistance
Fund (PDAF)allocated to her. According to accused Yap, this
allegation is supported by Belgica vs. Executive Secretary,
et aL4 where the Supreme Court held that PDAF funds are
personal funds under the effective control of each legislator.
Thus, the element that he had custody or control of funds by
reason of public office is absent because the act that is
attributed to him was his act of signing the MOAas the. DA
Secretary. He further claims that the said Informations do not
allege how he supposedly appropriated, took, misappropriated
or consented or through abandonment or negligence allowed
herein private individuals to take public funds, and, how he
supposedly committed falsification insofar as the Information
for malversation through falsification is concemed.5/7

~

~

3 at pp. 4-5, Motion for Reconsideration; pp. 153-154, Vol. IX, Record
4 710 SeRA 1 (2013)
5 pp. 6-8, Motion for Reconsideration; pp. 155-157, Vol. IX, Record
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Accused Yap also contends that there is a glaring
absence of facts sufficiently supporting the charge of
conspiracy; and, that it is not enough that the Informations
sweepingly allege that he acted in conspiracy with his co-
accused. According to him, his act of signing the MOA,
without any other allegation of overt act, "does not in anyway
prove that he conspired with his co-accused in committing the
offense charged."6

Finally, accused Yap argues that the four (4) factors
which are 'considered in determining whether there is a
violation of the right to a speedy disposition of cases should
have been appreciated in his favor. He claims that the delay
of close to three (3)years constitutes a violation of the rights to
due process and speedy disposition of cases; the delay of three
(3) years in his case was unreasonable; his failure to invoke
his right to speedy disposition of cases should not be taken
against him because it is the responsibility of the prosecution
to expedite the preliminary investigation and he was
prejudiced by the delay because of mental unrest, stress,
anxiety, embarrassment, that his legal expenses have piled up
and that he has difficulty in gathering witnesses and evidence
because of the passage of time. Thus, he insists that the
Court committed grave and serious error in finding that his
right to speedy disposition of cases was not violated.7

In its Comment/ Opposition, the prosecution argues that
the averments in the Informations more than sufficiently
establish the elements of the offenses charged against accused
Yap; that the Informations allege the specific overt act
performed by accused Yap; and, that in its assailed
Resolution, the Court correctly pointed out that the words
"conspiring with one another and with private individuals" is
sufficient allegation of conspiracy. Insofar as the issue of the
alleged violation of the right to speedy disposition of cases, the
prosecution maintains that the delay in the termination of the
preliminary investigation was neither vexatious, capricious nor
oppressive considering the followingcircumstances: (1) it w~

6 at pp': 5-6; 8-10, Motion for Reconsideration; pp. 154-155, 157-159, Vol. IX, Record c""'-
7 at pp. 10-14, Motion for Reconsideration; pp. 159-163, Vol. IX, Record
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necessary to afford the accused the opportunity to ventilate
their defenses; (2) it was occasioned by the steady stream of
cases being filed with the Office of the Ombudsman; (3) the
issue of undue delay was never raised by accused Yap before
the Office of the Ombudsman; (4) there was no actual
prejudice on the part of accused Yap by reason of such
purported delay; and (5) the investigation of the so-called
"PDAF scam" is an intricate scheme involving voluminous
records which had to be carefully scrutinized.8

An examination of the subject motion shows that except
for enumerating the alleged prejudice which he purportedly
suffered due to the delay in the preliminary investigation,
accused Yap raises the same issues, i.e., absence of the
elements of the crimes charged and the sufficiency of the
Informations, sufficiency of the allegation of conspiracy in the
Informations, and, alleged inordinate delay in the conduct of
the preliminary investigation. These issues have been
considered and thoroughly passed upon by the Court in its
assailed Resolution, to wit:9

I. There was no inordinate delay
in the termination of the
preliminary investigation in
these cases; hence, there is no
violation of accused Yap's right
to speedy disposition of his
cases.
--------------------------------------------------------~

8 pp. 101-106, Vol. IX, Record \A-.
9at pp. 9-25, Resolution promulgated on November 28,2017; citations omitted ., '\)
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The concept of speedy disposition is relative or
flexible. A mere mathematical reckoning of the time
involved is not sufficient. Particular regard must be
taken of the facts and circumstances peculiar to each
case. For this reason, a balancing test of applying
societal interests and the rights of the accused
necessarily compels the court to approach speedy trial
cases on an ad hoc basis.1o The conduct of both the
prosecution and defendant are weighed apropos the
four-fold factors, to wit: (1) length of the delay; (2)
reason for the delay; (3) defendant's assertion or non-
assertion of his right; and (4) prejudice to defendant
resulting from the delay. None of these elements,
however, is either a necessary or sufficient condition.
They are related and must be considered together with
other relevant circumstances. These factors have no
talismanic qualities as courts must still engage in a
difficult and sensitive balancing process.

Applying the four (4) factors to these cases, the
Court finds that accused Yap's right to speedy
disposition of cases was not violated.

The prosecution enumerated the chronology of
events from the time the complaint was filed before the
Field Investigation Office on August 4, 2014 until the
Informations were filed with the Court on August 8,
2017, to wit:

.' On August 4, 2014, the Field Investigation Unit-
Mindanao Area Office filed before the Office of the
Ombudsman a complaint for Malversation of Public
Funds and Violation of Section 3(e) of R.A. 3019
against Congresswoman Marina P. Clarete and other
respondents in connection with the alleged anomalous
utilization of the PDAF allocation of Congresswoman
Clarete for the calendar years 2007 to 2009;

• Thereafter, the Office of the Ombudsman issued two
separate Orders both dated October 29, 2014,
directing respondents to file their respective counter-
affidavit~

" AlmedaV~Office oflhe Ombudsman (#0)' 79~ 131 (2016)
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• Respondents filed their respective counter-affidavits
and after the filing of the last counter-affidavit on July
21, 2015 by respondent Maria paz B. Vega, the
complaint was deemed submitted for resolution;

• On July 20, 2016, the Task Force PDAF, created per
Office Order No. 316, Series of 2014, issued a
Resolution recommending the indictment of accused-
movants, together with respondents, for several counts
of Malversation through Falsification;

• The said Resolution was approved by the Ombudsman
on August 2,2016;

• Copies of the said Resolution dated July 20,2016 were
sent out to the respondents on August 12, 2016, after
which, the respondents moved for a reconsideration of
the said Resolution by filing Motions for
Reconsideration, the last of which was filed on
September 21,2016 by accused Godofredo G. Roque;

• In an Order dated January 16, 2017, and approved by
Ombudsman Morales on April 25, 2017, the
Ombudsman denied the separate motions for
reconsideration of accused Marina P. Clarete, Arthur
C. Yap, Allan A. Javellana, Victor Roman C. Cacal,
Romulo M. Re1evo, Ofelia E. Ordonez and Sofia D.
Cruz, Maria Rosalind M. Lacsamana, Consuelo Lilian
R. Espitiru, Marivic V. Jover and Godofredo G. Roque;

• Subsequently, all Informations were filed on August 8,
2017.

The above chronology of events clearly shows that
there was no unreasonable or oppressive delay to speak
of in the conduct of the preliminary investigation. The
delay was reasonable being part of the ordinary
processes of justice. To be sure, the concept of speedy
disposition is consistent with delays and depends upon
the circumstances. What the Constitution prohibits are
unreasonable, arbitrary and oppressive delays which
render rights nugatory.

The fact that it took the Office of the Ombudsman
three (3) years from the filing of the complaint on
August 4, 2014, until the filing of the Informations with
the Court on August 8, 2017, does not, by itself,
amount to a violation of accused Yap's right to speedy
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disposition is relative or flexible. A mere mathematical
reckoning of the time involved is not sufficient.
Particular regard must be taken of the facts and
circumstances peculiar to each case.

These cases involved the investigation of forty-
three (43) respondents initially, and, thereafter, the
filing of forty-six (46) Informations for malversation,
malversation through falsification and violation of
Section 3(e) of R.A. No. 3019 against thirty-two (32)
accused. As the prosecution points out, these cases
involve the so-called "PDAFscam" which is an intricate
scheme involving voluminous records which had to be
carefully scrutinized.

Moreover, jurisprudence instructs that the
assertion of the right to a speedy trial is entitled to
strong evidentiary weight in determining whether
defendant is being deprived thereof. Failure to claim the
right will make it difficult to prove that there was a
denial of a speedy trial. In these cases, it is only now
that accused Yap is asserting his right to speedy
disposition of cases.

Concededly, the Supreme Court has also ruled·
that it is not the duty of a respondent/ accused to
follow-up his or her case in a preliminary investigation
proceeding. However, the High Court has similarly held
that the right to speedy disposition of cases may be
considered waived if not promptly invoked. Thus:

The right to a speedy trial, as well as other
rights conferred by the Constitution or statute,
may be waived except when otherwise expressly
provided by law. One's right to the speedy
disposition of his case must therefore be
asserted. Due to the failure of petitioner to
assert this right, he is considered to have
Waived/-7
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In fact, the Supreme Court has observed that it is
almost a universal experience that the accused
welcomes delay as it usually operates in his favor,
especially if he greatly fears the consequences of his
trial and conviction. He is hesitant to disturb the
hushed inaction by which dominant cases have been
known to expire.

It is worth noting further that accused Yap failed
to point to any prejudice he has suffered because of the
alleged delay.

Finally, the three-year period in the conduct of
preliminary investigation in these cases does not
translate to the kind of delay abhorred in Tatad. In the
said case, the Supreme Court ruled that the delay of
almost three (3)years in the conduct of the preliminary
investigation was tantamount to a violation of the
accused's rights to due process and to a speedy
disposition of his cases. In arriving at said declaration,
the Supreme Court considered the following peculiar
circumstance: "political motivations played a vital role
in activating and propelling the prosecutorial process;"
there was a departure from the established procedure in
conducting the preliminary investigation and the issues
involvedwere simple.

The aforementioned circumstances in Tatad
justifying the dismissal of the case against him are not
attendant to these cases; hence, the ruling therein is
not applicable here. It is cogent to mention that a mere
mathematical reckoning of the time involved is not
determinant of the concept of speedy disposition of
cases.

II. The Informations in these
cases sufficiently allege the
elements of the crimes
charged.
--------------------------------------~

ef(~
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It is axiomatic that a complaint or information
must state every single fact necessary to constitute the
offense charged; otherwise, a motion to dismiss or to
quash on the ground that the complaint or information
charges no offense may be properly sustained. The
fundamental test in determining whether a motion to
quash may be sustained based on this ground is
whether the facts alleged, if hypothetically admitted, will
establish the essential elements of the offense as
defined in the law. Extrinsic matters or evidence
aliunde are not considered. The test does not require
absolute certainty as to the presence of the elements of
the offense; otherwise, there would no longer be any
need for the prosecution to proceed to trial.

In these cases, accused Yap is charged with a
violation of Section 3(e) of R.A. No. 3019, malversation
and malversation through falsification in the following
Informations which read:

The essential elements of a violation of Section 3(e)
of R.A.No. 3019 are as follows:

1. the offender must be a public officer
discharging administrative, judicial, or
officialfunctions;

2. he must have acted with manifest partiality,
evident bad faith or gross inexcusable
negligence; and

3. his action caused undue injury to any party,
including the government, or gave any
private party unwarranted benefits,
advantage or preference in the discharge of
his functions

Tested against the above-enumerated elements of
violation of Section 3(e) of R. A. No. 3019, the Court
finds that the Information contains the requisite factual/?

4'11
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averments which, if hypothetically admitted, would
establish the elements of violation of Section 3(e) of R.A.
No. 3019. The Information earlier quoted alleges the
following;

1. The accused are pubic officers
discharging administrative and/ or official
functions and conspired with one another
and accused private individuals;

2. The accused acted with manifest
partiality, evident bad faithand/ or gross
inexcusable negligence when they
implemented the PDAF funded-project of
accused Clarete which turned out to be
purportedly inexistent; and

3. The said acts of the accused
caused undue injury to the Republic and

. gave unwarranted benefits and advantage to
the accused private individuals in the
amount of at least P6,596,000.00.

The elements common to all acts of malversation
under Article 217 of the Revised Penal Code, as
amended, are the following;

that the offender be a public officer;
that he had custody or control of funds
or property by reason of the duties of
his office;
that those funds or property were
public funds or property for which he
was accountable; and
that he appropriated, took,
misappropriated or consented, or
through abandonment or negligence,
permitted another person to take them./7'f\)rt(
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Falsification of documents under paragraph 1,
Article 172, in relation to Article 171 of the RPC, refers
to falsification by a private individual, or a public officer
or employee who did not take advantage of his official
position, of public, private, or commercial documents.
The elements of falsification of documents under
paragraph 1, Article 172 of the RPCare:

1. that the offender is a private individual
or a public officer or employee who did
not take advantage of his official
position;

2. that he committed any of the acts of
falsification enumerated in Article 171
of the RPC;and

3. that the falsification was committed in
a public, official or commercial
document.

Again, a facial examination of the Informations for
malversation and malversation through falsification
shows that they are regular on their face as they
sufficiently aver the elements of the crimes charged, to
wit:

1. The accused are public officers who
conspired with accused - private
individuals;

2. Accused Clarete, a public officer.
accountable for and exercising control
over the PDAF allotted to her by the
2009 General Appropriation Law,
conspired with the other accused
public officers and accused private
individuals; and

3. The accused public officers
appropriated, took, misappropriated or
consented, or through abandonmen~
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negligence allowed accused private
individuals to take public funds.

The following additional allegation in the
Information for malversation through falsification reads:

That the said private individuals falsified the
physical report, disbursement and liquidation report,
certificate of acceptance, list of beneficiaries, official
receipt, delivery receipt, sales invoice and disbursement
voucher "to make it appear that Kabuhayan at
Kalusugan Alay sa Masa Foundation, Inc. (KKAMFI)
undertook and completed the livelihood project to
secure the release of the 2nd tranche of the Priority
Development Assistance Fund (PDAF) payments
amounting to at least SIX MILLIONFIVE HUNDRED
NINETY-SIXTHOUSANDPESOS (PhP6,596,000.00)."

Accused Yap, however, insists that his singular
act of executing the MOAdoes not constitute any of the
modes of violating Section 3(e) of R.A.No. 3019 allegedly
because the said act did not cause undue injury to the
government or give unwarranted benefit to the private
accused; that he was not an accountable officer to be
liable for malversation as the Information itself avers
that it is accused Clarete who is accountable for and
exercises control over the PDAF; and, that the he did
not participate in any falsification of the documents as
the falsification was made after the execution of the
MOA.

To be sure, accused Yap is charged in conspiracy
with the other accused in the alleged commission of the
offenses charged. It is fundamental that in conspiracy,
the act of one is the act of all.

Also, conspiracy is alleged only as a mode of
committing the offenses charged. Thus, there is no
absolute necessity of reciting its particulars in~
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Information because conspiracy is not the gravamen of
the offenses charged. It is enough to allege conspiracy
as a mode in the commission of an offense in either of
the followingmanner: (1)by use of the word "conspire,"
or its derivatives or synonyms, such as confederate,
connive, collude; or (2) by allegations of basic facts
constituting the conspiracy in a manner that a person
of common understanding would know what is
intended, and with such precision as the nature of the
crime charged will admit, to enable the accused to
competently enter a plea to a subsequent indictment
based on the same facts.

In these cases, the Informations aver conspiracy
by the use of the word "conspiring with one another and
with private individuals" which is sufficient to inform
accused Yap of the nature and cause of accusations
against him.

Moreover, the issues raised by accused Yap are
matters of defense. It is jurisprudentially settled that
facts which constitute the defense of the accused
against the charge under the information must be
proved by them during trial. Such facts or
circumstances do not constitute proper grounds for a
motion to quash the information on the ground that the
material averments do not constitute the offense.

Finally, accused Yap claims that the alleged inexcusable
delay in terminating the preliminary investigation brought
extreme prejudice to him. He allegedly suffered mental
anguish, stress, anxiety, embarrassment, his legal expenses
have piled up, and he has difficulty in gathering witnesses and
evidence because of the passage of time.

To repeat, the concept of speedy disposition of cases is
consistent with delays and depends upon the circumstances.
What the Constitution prohibits are unreasonable, arbitrary7J

c{(M
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and oppressive delay which render rights nugatory. 11 The
conduct of both the prosecution and defendant, the length of
the delay, the reasons for such delay, the assertion or failure
to assert such right by accused, and the prejudice caused by
the delay are the factors to consider and balance in
determining whether there is violation of the right to speedy
disposition of cases. 12

As earlier discussed, the chronology of events in these
cases clearly shows that there was no unreasonable or
oppressive delay to speak of in the conduct of preliminary
investigation.

The concept of "prejudice" as one of the factors to be
considered and balanced in determining whether there is a
violation of the right to speedy disposition of cases was
explained in Perez vs. People,13 as follows:

A fourth factor is prejudice to the defendant.
Prejudice, of course, should be assessed in the light of
the interests of defendants which the speedy trial right
was designed to protect. This Court has identified three
such interests: (i) to prevent oppressive pretrial
incarceration; (ii)to minimize anxiety and concem of the
accused; and (iii)to limit the possibility that the defense
will be impaired. Of these, the most serious is the last,
because the inability of a defendant adequately to n
prepare his case skews the fairness of the entire system.
If witnesses die or disappear during a delay, the
prejudice is obvious. There is also prejudice if defense
witnesses are unable to recall accurately events of the
distant past. Loss of memory, however, is not always
reflected in the record because what has been forgotten
can rarely be ShO~

11 Caballero ys. Alfonso, 153 SCRA 153 (1987)
12 Perez ys. People, 544 SCRA 532 (2008)
13 supra, citing Barker ys. Wingo, 407 US 514, 33 L. Ed. 2d 101, 92 S. Ct. 2182 (1972)
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In these cases, it cannot be said that accused Yap was
unduly prejudiced by the "delay" given the fact that he
immediately posted bail upon the filing of the cases. Notably,
accused Yap has not identified who his potential witnesses
would be or advanced the reason why they would be unable to
accurately recall the events in these cases. On the other
hand, anxiety, stress and expenses accompany criminal
charges. However, anxiety must be of such nature and degree
that it becomes oppressive, unnecessary and notoriously
disproportionate to the nature of the criminal charge to be a
ground to decry a violation of the right to speedy disposition of
cases.14 There is no affirmative showing of the obtention of
this circumstance in the case of accused Yap.

In sum, the Court finds that accused Yap has failed to
present any sound reason for the Court to overturn its
Resolution promulgated on November28,2017.

WHEREFORE, the Court DENIES accused Arthur Cua
Yap's Motion for Reconsideration (Re: Resolution dated 28
November 2017) dated December 6, 2017, for being pro forma
and for lack ofmerit.

SO ORDERED.
Quezon City, Metro Manila

PARO~ E-T
PresidingJustice

Chairperson

ITO R. FERNANDEZ
s ociateJustice


